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Hcm. Commission is expected to undertake a vigorous promotional cam-
paign in an endeavour to bring to the notice of young people the advantages
which apprenticeships offer. In fact it is required by this new Act “to
encourage minors to enter into industries of apprenticeship and to encourage

employers to employ apprentices and to equip themsel :
apprentices.” P quip themselves properly to train
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LEGISLATION AND DECISIONS
AFFECTING INDUSTRIAL RELATIONS

“ADVOCATUS”

SouTH AUSTRALIAN INDUSTRIAL CODE AMENDMENTS

SINCE the Commonwealth was forced for constitutional reasons in 1956
to divide the Commonwealth Arbitration Court into two separate tribunals
so as to observe the distinction between the judicial function and the
non-judicial, it has become fashionable for the States, aithough not subject
to the same constitutional compulsion, to undertake a like fission of their
arbitration tribunals. Mr. Bowes’ note in this issue! describes how South
Australia has become the latest State to succumb to the blandishments of
this new fashion, but just what the government hoped to achieve by the
new amendments is far from clear.

The new legislation (unlike that of Queensland and Western Australia)
does not oust lawyers completely from the arbitration tribunal, for the
President of the Industrial Commission must have the qualifications required
of a Supreme Court judge. The creation of an Industrial Court and an
Industrial Commission with distinct functions does not achieve a real
separation of the judicial and non-judicial, for the President of the Indus-
trial Commission constitutes the Industrial Court, and the power of dealing
with claims for unpaid wages is given to the individual members of the
Commission and also to the Industrial Registrar, as an alternative jurisdiction
to that of the local Courts.

Each Commissioner will have a dual role: as chairman of a number of
Conciliation Committees (which are to replace the existing Industrial
Boards) he is intended to act as a conciliator; in the event of the members
remaining equally divided despite his efforts, he may decide the remaining
matters, but the new Act makes it clear that he is then acting as a member
of the Commission. It remains to be seen whether this dichotomy of role
has any significance in practice.

There is provision, along the lines of that in- the Commonwealth legis-
lation, for reference of muatters from a Committee to the Commission
consisting of the President and the two Commissioners, and there is also
a system of appeals which has several unsatisfactory features: since there
are only three members of the Commission, and one of the Commissioners
will have made the decision under appeal, it would be improper for that
Commissioner to sit on the appeal from his own decision; accordingly, the
appeal tribunal is to consist of the President, the remaining Commissioner
and the Industrial Registrar. Now, the position of the Registrar in this
situation is an unenviable one—his usual role is that of the chief adminis-
trative officer of the tribunal, and in this sense he is subordinate to the
members of the tribunal, but on the hearing of the appeal he is made
temporarily the equal of the other members sitting on the same matter,
and the superior of the Commissioner whose decision is under review. This
device bears the marks of a most inadequate improvization, and it is not
made any better by the fact that in every appeal the Commissioner whose
decision is under appeal will be a person with previous association with
trade union affairs, and one of the members of the appeal tribunal will be
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a person whose previous association was with employers’ affairs, or vice
versa. The success of the appeal system will depend very much on the
extent to which the Commissioners can shed their former allegiance to
trade unions, or to employers, which will have developed in their old
associations. The fact that they have tenure until the age of 65 does much
to encourage an impartial outlook, but there have been occasional instances
in other jurisdictions where this has not been enough.

The apparent confusion between principle and expediency which seems
to have motivated the reform makes it difficult to see what purpose the new
legislation was intended to serve. The Minister of Labour and Industry in
his second-reading speech explained that “if South Australia is to continue
to develop industrially, there seems to be no reason why we should not
have our industrial tribunal constituted in a manner which is in accordance
with current practices elsewhere”: apart from the non sequitur, the new
machinery in fact bears only a superficial resemblance to the practice in
corresponding jurisdictions elsewhere.

WAGE FIXATION PRINCIPLES

It is common to speak of the principles of wage fixation under arbitration
as if they were a discernible set of principles, clearly identifiable and
applied uniformly to similar situations from time to time, but a comparison
of decisions from tribunal to tribunal sometimes reveals a bewildering array
of principles. While in most cases a tribunal will strive for consistency
between its own decisions, the inconsistency between principles of different
tribunals inevitably leads to doubt as to the validity of the principles applied
by one or the other. A good example is seen in the persuasive value attri-
buted by one tribunal to wage rates determined by another tribunal, or by
agreement: this ranges from one end of the scale to the other.

In a recent Victorian case? fire brigade officers had been awarded a
special allowance of £3.12s. per week, this being a carry-over from an
earlier allowance for quarters when their working hours were much longer
than they are today, and it seems that there is no longer any real justi-
fication for such an allowance; nonetheless, the Industrial Appeals Court
held that the fact of this allowance alone justified a corresponding allowance
of £2.2s, for lower ranks of the same service. In a decision given in March,
1966, Commissioner Winter of the Commonwealth Arbitration Commission
awarded an increase to tradesmen employed in sugar mills in New South
Wales on the basis of an increase awarded to similar employees by the
Queensland Industrial Court in 19533 In another Federal case, the Com-
mission awarded a special foundry allowance to Victorian railway employees,
because private employers in that State had agreed to pay a similar allowance
to their employees.* A Western Australian decision on wages for pharma-
cists found that the rates formerly fixed by the local award were so far
below the going rate in the industry as to make them quite unreal, and
then proceeded to fix the new margins in the new award simply by
averaging widely divergent rates fixed in awards of the other five States.5

For the most part, these decisions were quite uncritical of the background
of the rates on which they relied, but it is just as common to find decisions
in which rates of pay, otherwise comparable for the purpose of the decision,
are excluded from the tribunal’'s consideration on the ground that it has
not been shown that these rates have been based on principles acceptable
to the tribunal. The New South Wales Industrial Commission, in fixing the
salaries of specialist medical officers employed in public hospitals, rejected
the relevance of an ad hoc Victorian committee on the ground that the
committee was not an “experienced arbitration tribunal”.$ The same tribunal
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in a case heard a month or so later refused to accept as a proper valuation
of the work the rates which had been fixed by an industrial agreement
between the parties because the agreed rates were higher than the Com-
mission itself had fixed.” The President of the South Australian Industrial
Court has said that “it would be inherently wrong” to increase award rates
because of wages being paid under various agreements and schemes in the
same industry in other States.® In a case where the Federal award had been
extended to cover the majority of employees in an industry within the
State, his Honour had pictured the Court as being in the dilemma whether
it should adopt the Federal award without considering the merits of the
case or whether it should deny to the employees concerned the rates and
conditions awarded to the majority,® and he accorded the union the oppor-
tunity of showing that the terms of the Federal award were appropriate for
the part of the industry still regulated by the State award.

That there are fundamental differences between the principles applied by
different tribunals throughout Australia has been emphasized by McKeon J.
in the New South Wales Industrial Commission: “It is imperative that
employee bodies and their members fully understand and appreciate that
if adoption of Federal decisions be their chosen method of wage fixation
for their industry they cannot expect to also have independent assessments
of wages made by this Commission,”10 Probably the ideal principle is to
be found somewhere between the two extremes: except in the case of
Victoria, where the legislation goes far towards requiring adoption in State
determinations of provisions in corresponding Federal awards, each tribunal
is established as an independent body, with a discretion of its own. Hence
it is proper that it should determine for itself the appropriate principles
to be applied, rather than to adopt uncritically principles applied by another
tribunal operating under a different law, but rates which have been estab-
lished in related areas should always be a relevant consideration, regardless
of the background to those rates. The degree of relevance of the rates will
vary, according to the nearness or remoteness of the two areas being
compared, but they should never be dismissed as completely irrelevant.

ILLEGAL STRIKES

A rather novel form of order, and one which begs the real issue in
question, was made in the Industrial Commission of New South Wales in
connection with a dispute between the - Australian Workers’ Union and
Australian Oil Refining Pty. Ltd.1? The company was insisting that four
men working on each shift of operation of a polymer plant at its Kurnell
refinery should also operate several other pieces of plant which were being
brought into production; it claimed that even with the additional work the
men’s time would not be fully occupied during the shift. The men were
resisting this demand, and the union contended that the industrial agreement
covering the refinery did not entitle the company to require the men in
question to do work other than that associated with the operation of the
polymer plant; if the men were to operate additional plant, the agreement
should be renegotiated, and it appeared that the umion would ask that
additional men be assigned to the team of men in question. The company
disagreed with this interpretation of the agreement, but in any case invited
the Commission to investigate the facts.

McKeon J., without making any investigation as to the work loads involved
or deciding on the interpretation of the agreement, since this would have
required investigation of the facts, suggested that the men might operate
the plant as required by the company for a month, during which time the
parties could check the amount of work involved, and after which the
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placement which might occur. It seems implicit in the Commission’s reasons
that removal of the aborigines from the cattle stations to the special settle-
ments was considered, at least, not undesirable: “From the wealth of
material presented to us. . . we conclude that-at least a significant propor-
tion of the aborigines employed on cattle stations js retarded by tribal and
cultural reasons from appreciating in full the concept of work.” In settle-
ments and towns, children are likely to be better educated and less sus-
ceptible to tribal influences than children on cattle stations and therefore
more able to enter fully into the Australian way of life.

It is a sad reflection on the governmental sense of responsibility that the
improvement of the lot of the aborigine was left to a tribunal which was
never intended to resolve social problems of this nature, and hence is poorly
equipped for the task. To develop in such people a proper appreciation of
the concept of work, by a means which is calculated to destroy their tribal
traditions and their culture, poor and primitive though these may seem to
the white man, may in the end make them effective units in the Australian
work force, but is not likely to rank as one of Australia’s foremost sociologi-
cal achievements.

THE MELBOURNE ONE-MaN Bus DispuTE

For the third time in four years the Melbourne and Metropolitan Tram-
ways Board has frustrated an attempt by the Australian Tramways and
Motor Omnibus Employees’ Association to obtain an award which will
regulate the Board’s policy of more extensive operation of its services with
buses operated by a driver only, without a conductor. In 1962 the High
Court held that disputation between the union and several State transport
authorities over this issue was no more than a series of local disputes and
did not constitute a single, interstate industrial dispute.1” Last year, the
High Court again held that a claim made by the union could not be the
basis for a Federal award, one of the reasons being that the claim was in
ambiguous terms, so that the Board could not be taken as understanding it
in any certain way and hence there was no dispute.’® Now, within the last
few weeks, the High Court has again held that a claim by the union on
the various State employing authorities, that no two-man bus service shall
be converted to one-man operation, did not pertain to the relations of
employers and employees, and hence was not capable of giving rise to an
industrial dispute.1%

The Chief Justice pointed out that the union’s demand had been that a
service which the employer was providing for the public should not be con-
verted into another kind of service, and this was a demand that directly
concerned only the management of the transport system; hence it was not
an industrial demand, although, were it to be granted, it might have indirect
industrial results. He emphasized that he was not submitting to a narrow
or pedantic interpretation: “There is a world of difference between a
demand that no one-man buses shall be used to operate a service and a
demand that a conductor as well as a driver shall always be employed upon
buses constructed for one-man operation. It is clear to my mind that the
union did not wish to make a demand of the latter kind and sought to
avoid such a situation by making a demand which in substance was of the
former kind.” His Honour highlighted the dilemma in which the union finds
itself by distinguishing between a claim as to the nature of the work which
the employer shall provide, and a claim dealing with what an employee,
in doing work which is provided, shall be required to do in his employment.
The latter may give rise to an industrial dispute, but it seems that the former
will not.
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A review of the three cases shows how difficult it will be for the union
to create a dispute which will be a real dispute, will extend beyond the
limits of any State, and will clearly relate to the relations of employers and
employees. Over the years the union’s dispute has been, now with an
employing authority in one State, now with one in another State, and even
then the issue has not really spread over the broad question whether all
buses should carry a conductor; rather it has been whether a conductor
should be carried on a particular route at a particular time. Hence the
disputes have all had a peculiarly local character about them. To avoid
this characterization, the union more recently has turned from the more
pugnacious approach of holding or threatening a strike over a particular
contention, to the device of the paper dispute, in which the identical claim
is served simultaneously on the various employers. But the adoption of this
device immediately invites minute scrutiny of the literal words of the
formal claim, and diverts attention from the specific and immediate issue;
it is of course intended to do this, but the mere fact that the claim has
become more general increases difficulty of framing the claim in such a
way as to maintain a demonstrable link between the claim and the employer-
employee relationship. Even if it is possible to frame a general demand,
while preserving this necessary link, there still remains the objection. that it
relates to a series of intrastate issues rather than to a single interstate issue:
this was the objection voiced tentaively by Menzies J. in the 1965 case, and
by no means disposed of in the 1966 case.
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THE UNSKILLED WORKER

N. F. Durry
Perth Technical College

THE views of samples of workers in skilled blue collar (carpenters and
metal tradesmen) and white collar (clerical) occupations in the Perth
metropolitan area of Western Australia have been reported in this journal on
previous occasions.! The results of a wider survey of white collar unionists
has been reported elsewhere.2 In the investigation reported here a sample
of unskilled workers was taken and interviewed, the methodology being the
same as that used in previous studies.

The term “skilled worker” can be defined as applying to workers in
occupations requiring a formal apprenticeship. Clerical and sales occupa-
tions are easily identified as “white collar.” The term “unskilled” is less
easy to define, as in the strict sense of the word all work demands some
degree of skill. In the study reported here the sample consisted of 91
workers employed as cleaners, 20 of them being women. This particular
occupation was selected as one normally regarded as calling for little
skill and one not located on a clear ladder of occupational progression.
For purposes of comparison a further sample of 40 males was drawn from
the group genericaily termed “labourers.”

SAMPLE CHARACTERISTICS

As would be anticipated, the cleaners were largely in the upper age
group, two-thirds of them being over 40. Less than half the labourers were
in this age group, presumably due to the greater physical demands of this
class of work compared to the work of cleaners. A quarter of the cleaners
and a fifth of the labourers were born in the United Kingdom and about
one in seven in both samples elsewhere in Europe. The remainder were
Australian-born, a quarter of the cleaners and two-fifths of the labourers
being born in Perth. Three-quarters of the workers in both samples were
married; the median number of children was two for the cleaners and
three for the labourers. A third of each sample were Roman Catholic, two-
fifths of the cleaners and half the labourers were Anglican, the remainder
being Protestants. The parents of a fifth of the total sample were
European-born; the birthplaces of the parents of the remainder were
evenly divided between the United Kingdom and Australia. As might be
indicated by the age and occupational level of the respondents, their level
of education was low, below Junior Certificate (three years of high school)
in over four-fifths of the cases. The fathers of two-fifths of the cleaners
and over half of the labourers were unskilled workers. Two-thirds of the
workers in both samples were members of a trade union, mainly the
Australian Workers’ Union or the Miscellaneous Workers’ Union in the
case of the labourers, and in the case of the cleaners the Cleaners, Care-
takers, Lift Attendants, Window Cleaners, Attendants and Watchmen’s
Industrial Union.

Tue WORKER AND His UNIioN

About two-fifths of the workers in each sample felt that their union had
accomplished little or nothing; a third of them mentioned improved work-
ing conditions, but less than one in eight mentioned better pay. This was
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