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TOTAL WAGE — AN ANALYSIS*

By R. I HAWKE®

If it is in any sense true that the establishment of the federal arbitration

eated “a new province for law and order” as Higgins asserted,’

system Cr
then it is certainly true that the concept of the basic wage as a foundational

element in all awards of that system made in settlement of interstate
industrial disputes became the single most important factor in the develop-

ment of that law and of that order.? From the Harvester judgment of
19073 emerged the structure of:
(i) a basic wage common to all workers irrespective of the work upon
which, or the industry in which, they were employed and
(i) a secondary wage OT margin for the skill, responsibility, or parti-
cular circumstances of the work, or industry, in question
which was the distinguishing feature of wage determination in Australia
for the next sixty years. All federal and State industrial tribunals operated

within this structural framework, either by legislative direction, or as 2

result of their own deliberate decisions based upon a common acceptance
of this structure by the parties coming before these tribunals.

Clearly then, the Commonwealth Conciliation and Arbitration Com-
mission handed down an historic decision on 5 June 1967. This decision
abolished the basic wage and margins as separate elements, and determined

* Two general comments seem appropriate in no.mma to this article. First, the use
of terms e.g. “judgments’” for reasons for decisions given by the Commonwealth

Conciliation and Arbitration Commission is based upon an assumption that readers
f the Boilermakers

will know, and assume that the writer knows the implications o
decision (The Queen v. Kirby; Ex parte Boilermakers® Society of Australia (1955-1956)

94 C.L.R. 254).
Second, an attempt has been made as far as possible to refrain from a partisan

analysis that would reflect the fact of personal commitment in the cases under con-
sideration. This has been possible, at least to my satisfaction, in the first two sections.
Assessment of the implications of the total wage decision for the future operation of

inevitably reflect the writer’s own involvements.

the federal arbitration system must i .
plains my emphasis in the third section—which makes such an assess-

This no doubt ex
ment—upon possible trade union reactions. That analysis is not meant to suggest
that the attitude of the {rade union movement is the sole consideration in determining
the implications for the federal arbitration system of any particular course of “action
adopted by that system.

*x B.A., LL.B. (W.A), B.Litt. (Oxon.), Research Officer, Australian Council of

Trade Unions.
1 The phrase provided the title for the book, published in 1922, by the creator of
the basic wage system, H. B. Higgins, the second President of the then Commonwealth
Court of Conciliation and Arbitration.

2 For a detailed analysis up to 1953 of this development with particular reference to
the basic wage concept, see Hawke, “The Commonwealth Arbitration Court—Legal
Tribunal or Economic Legislature ?” (1956) 3 Annual Law Review: University of
Western Australia 422; reprinted in Isaac and Ford (ed.), Australian Labour Economics.
Readings (1967) 33.

3 Py narte H. V. McKay (1906) 2 CAR. 1.
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HWMOM_ mwﬁ_ﬁou wages for all classifications in awards of the Com-
o hould Wﬂmomﬂ as total rates. .HEm article goes first to a factual
B e M Mmmom from Gmu.ﬁ in which applications for the total
T e before the ﬂnBE_mEoP second to a speculation upon

asons for the 1967 decision, and third to an assessment of b%a

%‘

1964° THE 1964-1967 CASES

SM__% onmE.Noa QEESEQ of Australia made their first application to
Zmﬁ%ﬁﬁ%ﬂo& NMo_.m MWM implementation of the total wage concept in
0. of 1964 which came on for hearin i
f 1 on 2l A
MM»%MV a cn.cﬁw consisting of Kirby C.J., Gallagher mﬁoo& ZWH:WW%
ommissioner Winter. Following a - , ek .
on 9 June, announced this decision: Sl e S

The members of the bench i

1e 1 are unanimous in the opini

wﬂﬂmmwﬁwwo% _Mro employers for the deletion from %%%%%EHWMO\%M

ards %mammoN of the basic wage provisions and for the insertion in
a wage expressed as a total wage should be rejected.®

Reasons for the decision were handed down jointly by Kirby C.J

Moore J. and Commissi i
e issioner Winter, and separately by Gallagher J. and

EMWM MMHMM Mwamm_oa Ewao it clear that the employers had considerably
chance of success by the conditional n
hib . : s by ature of th -
H#m_zowm in m:w.ﬁoz of the application. Counsel had mowuoi_oaMoMcwa
: HMM o @M.mmcoum m.aoB the bench during the proceedings that the
Emmmwww@woo MMH Mowws_mr the application to be granted unless the Com
e e total wage as part of the im i .
: e plementation
WMMMMMMUGMMQSSSQ theory of wages.® While neither moo%aMM Mww
e theory as a theory, the three memb i
advanced six reasons wh ; i e el o et
y they were not in fact i
. : . prepared to
a basis for implementing the employers’ Qo%o&ﬁon% accept L o8

woMWw MMMM\HMM of M,rm wwv:omsoz by the three members was not dependent
is refusal to embrace the productivity th
employers, they observed, were aski Sission e on s
;| s ing the Commission ‘“‘to ab
concept which had been an inte i e
h gral part of Australian wage fixatio
over fifty years”” and, because of the freedom of parties ﬁm make QM%MM

“Employers’ Total Wa,
ge Case 1
5 Ibid. 689. se 1964 (1964) 106 C.A.R. 683.

s g y . a g
wHﬂﬂm this ﬂ?OOHw can _uﬂ ONUHOmwOQ G% ﬁTO op! it 1at wage increases m—.wc_—_;
1 proposition t
not exceed the OMQ.HSNHOQ Increasce m ﬂmﬂn\oumﬂ UHOQSOHM:J\ for Quﬂ cnsuing y
b car, such

t to | based de f ¢ Lt ec > fact
estimate to be based on a consideration Of curre ECOI1O! > 1ag S
: nt economic ALOT'S. ASSE St d m nmﬂ@
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in forms of their own choosing to be dealt with by the Commission

. . ent
its various manifestations™ it was being asked to substitute a concep

i?o“mc_m be difficult to implement if the Commission mw. bmw\boomm
i ersuaded to accept it for general applica -
e wmmwc_o for the Commission as now constitute Eo
So&._hm WWLMMWEE for the future a universal pattern both moﬂawwwéw
Mwowg@@m&mm and inflexibly binding on the Commission ho
constituted.® M .
But, as with the employers’ emphasis on the an:QNSQ MWM“.MW mw”
procedural 5_\82&5% was not put as a wmg._ bar z_u ﬁ omw_w ooms o e
application, the opinion being expressed that if the ¢ mEm e st
on its intrinsic merits “we feel that, as has been mroébm w il
basic wage fixation, ways and means could be foun M& mz e
effect to the employers’ case”.? The three members summed up

before them in this way : . .~
i d remained a nationa
it is hi that a basic wage became an :
wMMMMHMQWMMOMWQ the real problem is whether that Urmwoaobou still
WoEme of value in the field of national wage fixation.

Without finding positively on this issue, the joint u.:a.mBoE moﬁmﬂ%@m
in effect that the employers had failed to dislodge mwwmw:%ww\aﬂmho smmn
i inui lue in this field of the
tion in favour of the continuing va : i o
imilari mic grounds put i p
cept. The similarity of the econo : ( . y
owwﬁ%ﬂm union applications for general increases in mﬁ, basic %WMMQNM“@
wpmnmmsm had been a fundamental part of the nEEO%S.,m mmmmao am:ﬁrmﬁ %
issi the judgment indicated, .
ssion. It had been argued, as . :
MMMMEGo more logical and tidier to require these mam%%obaﬁﬁo _wa MNM_M
i ther than to different €
same time to a total wage ra : : : .
MMQM_HME times”." Although some merit was seen in this argument, it
was put aside in this significant section of the Eamﬁﬁ& i )
We are attracted by the suggestion of greater -a~w@mmwmmrﬂﬁw omwm
doubt whether there is any greater logic in the oE%ﬁM%m?bwaoHﬂ e
However, this and similar arguments overlook bot! ' ﬁH Soctlo
the duty of the Commission to prevent and settle industria Avn % oonu
EoQEWW tidiness may have to give way to more HEWMW a0t ool
siderations. The parties are in fundamental Emmmm@n et onily
issue of a total wage and we think that there would have o be mog
cogent reasons than tidiness before we should approve

loyers.!2 .
change sought by the emp o .
This passage contains perhaps the clearest indication to the reasoning

underlying the joint judgment.

(134

n

8 Loc. cit. (Both quotations).
? Loc. cit.

0 Ibid. 694.

" Ibid. 694-695.

12 Ibid. 695.
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The commitment of the two presidential members (Kirby C.J. and
Moore J.) in the conflict of view as to whether the Commission should
place primary emphasis on its constitutional role as a dispute-settler or
upon the economic consequences of its decisions had been made clear
in earlier judgments. 1In the 7967 Basic Wage Case,"® in a joint judgment
with Ashburner J., Kirby C.J. and Moore J. reaffirmed their assertion
in the 1959 Metal Trades Margins decision' that “The true function of
the Commission is to settle industrial disputes”,' and went on to declare:
“We are not national economic policy makers or planners”."® The
adoption of this position, they observed, did not mean “‘that we have not
to consider seriously the probable effects of our decision on the
economy”.'”” The validity of this approach had been strenuously

questioned in the 1964 proceedings, of which the total wage case was
merely a part.'®

In their joint judgment in the Basic Wage Case'® handed down at the
same time as the total wage decision, the two Jjudges indicated quite firmly
however, their intention of adhering to their 1961 approach. In parti-
cular, the judges observed in accepting the unions’ submissions, that the
1961 intimation of an intention to adjust the basic wage annually in the
light of changes in both prices and productivity had been the premise

upon which they had conducted their affairs, and should not therefore
be departed from:

We consider this submission to be one of importance, because the
probity of the Commission must not be in doubt, particularly in

' (1961) 97 C.AR. 376.
*(1959) 92 C.A.R. 793,

'* Ibid. 801.

4 (1961) 97 C.A.R. 376, 380.
"7 Ibid. 381.

;NW@%O@; Om:mmrnbgooamcm Nimmo JJ. constituted a bench hearing the
ions’ applications for an increase in the basic wage lodged with the Commission in
early 1964; by the provisions of section 33 of the Conciliation and Arbitration Act
1904-1966 (Cth) such applications can only be heard by the “Commission in Presidential

Session”, _The composition of the bench consisting of these same presidential members

followed a finding by the President, Sir Richard Kirby, that the matter was of sufficient
importance in the public interest to be dealt with by a reference bench of this type
according to the provisions of section 34 of the Act. Much of the evidence and argu-
ment of the parties was common to the basic wage and total wage applications, but
the Commission held, rightly, in the preliminary proceedings that it was precluded,
under section 44 of the Act, from hearing the matters together. The section detailed
the circumstances where E@R could be joint .m@mmmo.:m of the Commission if differently

almost immediately to hear the total wage case. The clumsiness of these procedures
was o.cSmﬁa. by amending legislation in 1965 which enables the President to provide
for joint sessions without inhibition as to the type of proceedings in which the common
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view of its statutory role of preventing and settling industrial dis-
putes.?® o -
Given this position in regard to the basic wage m@@__omsomww MMS&MMMMM
of these two judges on the simultaneous total wage m%@ ——"
evitably had to be in the negative. In ﬁpo .wwmgoo of any Euw o
GQSSN ¢ 1963, the 1964 basic wage application 8@8%«:.& the firs e
:M. Hﬁw@.aomﬁm;msmaow to give effect to their 1961 aoo@oﬂ ,ﬁ:mww QNM
. .MMm: described in the 1964 Basic Wage judgment as m.&g m.aMoa
Mﬂﬂﬁcﬁmbmaosm departure from the practice of annual reviews st

1956”.2 . .
That “departure” had been made by the two judges in EM MMENM Hmm
a firm commitment to the “dispute-settling” conception of the

mission’s role. o
Having made a radical departure as to Eo. principles to be wmomﬁwﬁw
in the fixation of the basic wage, it is inconceivable that the two judg

would have abolished that wage at the first point when it next arose for

. oo o
consideration, particularly when the argument for its abolition

.= . . .
ouched in terms which involved a rejection of their conception of th
o . . NN
ission.
fundamental role of the Comm 3
The joint judgment, finally, referred to three o_.&mn “ﬂmﬁmnm.oswwmﬂ
- loyers’ “legacy claims” argument, Le.
nt was made upon the emp . . m
ooﬁ“wdmmo by the Commission in the basic wage o.». itself created o_mw_ﬁwm
e the same economic grounds for increases in margins to restore prev
on

relativities. This argument was found to be not convincing:
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Second, the judgment expressed agreement with the employers’ sub-
mission that section 33 of the Conciliation and Arbitration Act 1904-
1961 (Cth) did not create jurisdiction and conceded “that the Com-
mission could, if it so desired, in each industrial dispute which came
before it create a wage which had no basic wage element”,2¢ Observing
however that the legislation was enacted in an atmosphere in which wages
prescribed by the Commission contained two elements, including a
basic wage element, the joint judgment considered significant the fact
that Parliament had (by section 33) created a special kind of bench to
deal with some very limited subject matters, including alterations to the
basic wage, and concluded on this point: “We consider that at the very
least the question of the abolition of the basic wage must be seen against

a background of Parliamentary recognition and perhaps even approval
of its continued existence”.? ,

Third, in summarizing their approach, the three members of the
Commission to some extent kept their options open for the future by
emphasizing that the employers’ argument as to greater tidiness was not
sufficient “to displace a concept which has for so long been an essential
element in wage fixation”; they added significantly however that “it
might be different if our task were to bring into operation a national
wage code for the first time™,2¢

In a brief judgment Gallagher J. stressed the importance of the basic
wage for “many thousands™ whose marginal element was insignificant.
Irrespective of the nature and conditions of his work, an employee was
entitled to have included in his wage a sum aimed at the provision of the

highest living standard for the wage-earner which the community could
afford. Gallagher J. observed: ““The basic wage ensures that this
fundamental requirement is observed”’; then after conceding that grounds
may exist for further consideration of current methods of marginal
fixation he nevertheless asserted in conclusion, “but the case for the
retention of the basic wage is beyond argument”.?’

3 Nimmo J. énumerated® six reasons why he considered the granting of
the application was not justified:

% Loc. cit.

* Ibid. 695-696. This passage of the judgment seems to reflect, with approval, a
section from an article tendered in the proceedings by the unions, Dunphy and Wright
“The Jubilee of Industrial Arbitration in the Federal Sphere” (1951) 25 Australian
Law Journal 360, 366: “‘Subsequent statutory references to the basic wage can only
be interpreted as approving the 1928 amendment which provided “that this section
shall not affect the practice of the Court in fixing the basic wage”’, the 1930 amend-

We think the real truth of the matter is .QE_H dbommm%m%mmmm MWMWGQMMMM
ic wage and such marginal in e san

= bwwmyo M—,Nmmsmm me therefore inevitably there Bsmﬁ%w mﬁ MWMWM_W

ﬂo%éag such margins cases and dom.m_oﬁm,\mww mMWmM,Mmo Hn:a ink 1 o
i as not that increases m the ave .

_%% M%M%ﬁ% sta moderating marginal claims and not in increasing

and accentuating them.?

H WWNM mmMHN Following the abolition in 1953 of automatic quarterly adjustments
~. . e

ivi i i ings from

i e for changes in the cost-of-living, the tribunal in mm,bwww r%»m%mcﬁ -

o e é% ted general economic reviews using for this pw ﬁ S B O he

Gmm. had oo W%o articular significance was msmo.ro@ to. Bo<oBMb m I Bws wmﬂms o

Cindieators .5 mow of the 1961 decision was E@ indication by the .

mommmwm%._o mez%mroma:mm a prima facie mmmcaw:o%o%mcw@ JWMQMM bﬁu o e nden

i i i vements s :

tntine ﬁﬂoﬂmwwﬂmomwm_m% aﬂ-ﬂm«ow“%nwmswm productivity would be considered at longer

since H

intervals. Infra, 105-112. . .
. i ages
e mployers’ productivity theory of wages
EOoMowm%mm“ummmn has been consistently in all natio:

issi t while, ission’s .
,Mwmmwowmﬁw@:wﬁﬁ disputes, Eoﬁ OMMﬁwwmwwEwrM%mowmowﬂwﬂ =
attempt to create or sustar
Mﬂ@-ﬂoﬁ J _ﬂ National Wage Cases of 1965 Co.m& O o
owmmw:m the mcuoaﬁm propositions under the heading

Y LALR. 683, 695.
= Employers’ Total Wage Case 1964 (1964) 106 C.A.

in these
supra n. 6) was advanced in
Abm% wage cases, as part of the sub-

ission’ ion i vention and settle-
formally, the Commission’s function is the %Mm ation o setod
—the words used
110 C.A.R. 189, 267, when dis

ment, which gave exclusive jurisdiction over the basic wage to the Full Arbitration Court
as distinct from a single Judge, the 1947 amendment, which perpetuated this exclusive
control as against Conciliation Commissioners, and the 1949 amendment, which

introduced for the first time a definition of the term basic wage, all amount to unequi-
vocal Parliamentary sanction”.

* Ibid. 696. (Both quotations).
# Ibid. 698. (Both quotations).
2 Ibid. 701-702. (Quotations arg taken from these pages).

¢



92

Federal Law Review [VoLuME 3
(a) The established nature of the basic smmo.mm:?o oocomﬁam MM ,WM
i i than fifty years an
basic wage has been with us for more rsjand \
well mooomﬁaa and fundamental feature of our .nmmon s szmc.___mw
social and economic life which, in my opinion, it has served well.

(b) Because of this general acceptance and nn;omm&a service, the oﬂﬂmw“
system should not be changed on the mvwromnwoc o% the emp %wé
iti bined trade union -

inst the strong opposition of the com me
memwm:m:a the w\mmr of the Commonwealth [whose] mswu:mm_oﬁ
leave no doubt whatever in my mind that the OoBBoséo.m:W mu
the public interest, considers the change sought to be undesirable”.

(c) Because of what he had expressed in his maows& reason he v&ﬁm&
“that the change sought would be more Emo_% to Eoﬁ.om,m,o than
reduce the number of industrial disputes in this community”.

(d) The burden of the employers’ criticism of the current m%m.ﬁoEﬁmM
wages fixation, while providing valid grounds for o.rmbmama :
method of marginal fixation to prevent an mz.ﬁoBmco sprea WO
other awards, did not however ““justify so drastic a remedy as the
,mco:moc of the basic wage”. . 5

(e) Parliament had intended that a &mﬁﬁamom EMH _HHMVOHMNMHOM s

i i determined by the Com
basic wage dispute should be di : , et
i i “A total wage dispute
residential session and not oﬁrnzﬁm.o. . .
MGEQ at least be as important as a basic wage M_mvmeo %2. _WMMAM
heard by the Commis
t as the Act now stands cw mr
WMomEona& Session. It is my view that the ﬂoBB_mm_mz mrmcm
hesitate before introducing new procedures which would produ
this result.” . N
(f) The judge acknowledged disadvantages in the nwac:m Nmﬁw“mw%
i N tages as well, not the
then pointed out: ‘“there are advan : .
EmBHu_u&sm its flexibility, a feature mBﬁbmm_N&. by [the Ooaﬂwma
wealth]. I am not at all convinced that the disadvantages m
present system outweigh its advantages or that the mcmmom%w u_w“
system would not have just as many disadvantages of the sa

magnitude.”

g
g i i e oy o Tis i
i in tw . : .
bt of e e dents o b g nd i b
Mwwwmnﬂmwmwwmmwwmsﬁmm__w mObomemm to achieve a consideration of the

Ve Fal £ IAFE FANESY 1R A T 100
mEm ar e 7 T

|
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appropriate level of both elements at
on general economic grounds; this claim specifically sought a reduction
in the basic wage, compensated by a corresponding increase in margins
to which should be added a one per cent increase of the wage payable,
but in the course of proceedings the employers submitted that provided
the Commission accepted the point of simultaneous determination, it
could satisfy this application by increasing either the basic wage or
margins alone, or by increasing basic wage and margins together., The
President constituted the one bench of presidential members because
those portions of the employers’ claim seeking an alteration of the basic
wage (and thus requiring, under section 33 of the Conciliation and
Arbitration Act 1904-1964 (Cth), this type of bench) and those portions
not seeking such alteration were, he considered, “so inextricably inter-

woven that they cannot as a matter of practicability be dealt with
separately”, 30

the same time by the Commission

The Commission unanimously rejected Part A seeking implementation
of the total wage which the employers on this occasion did not make

dependent upon the acceptance by the Commission of their productivity
theory of wages.

Kirby C.J., expressing the view that unless however the Commission
decided to accept the employers’ theory “there would be no substantial
reason for granting their application”* then referred to evidence and
submissions in the Uaooom&umm which made him “even more confirmed
than I was last year in my view that it would not be practicable or proper
for this Commission in present circumstances to attempt to put into
operation in its limited field the proposal of the employers based on
their economic theory”.>? He concluded: “I would reject Part A of

the employers’ claim on economic as well as on last year’s non-economic
grounds™,33

Gallagher, Sweeney and Nimmo JJ. in a joint Jjudgment, very briefly
dismissed Part A for the reasons given by the two of their number who
had participated in the 1964 case;* and Moore J. in dismissing Part A

simply adopted “the non-economic reasons given in the majority judg-
ment of 1964’ 35

Despite the unanimous and fairly summary dismissal of Part A in
1965, the turning point in the attitude of the Commission to the adoption
of the total wage can be identified in the acceptance in that year by the
—~— @000

® Ihid. 193.

* Ibid. 206.

%2 Jbid. 211.

® Loc. cit.

* Ibid. 232. A
% Jbid. 267.
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majority judgment of, and the prima facie support by Moore J. for, the
employers’ Part B application. The majority said:
the case for the simultaneous determination by one bench of the
Commission of the basic wage and of a test case secking a variation
of margins on general economic grounds is overwhelming. We have
no hesitation in accepting Part B of the employers’ application which

makes this possible.3®

Such simultaneous hearings according to the majority would be “more
likely than separate hearings to produce coherence and consistency in

decisions on national wage cases™ %

The majority accepted the employers’ indication that similar claims
would be brought in succeeding years to enable simultaneous deter-
mination of the two elements on economic grounds to become the
established practice of the Commission. Further, to avoid the pro-
cedural uncertainty associated with the composition of the bench, the
majority suggested that consideration should be given by the Parliament
to an amendment of the legislation which would add the alteration of
margins in a test case on general economic grounds to those matters
required by section 33 to be dealt with by the Commission in presidential

session.

Moore.J. saw merit in the proposal for a simultaneous hearing in the
fact that both parties had come to the position of being in favour of test
cases for margins on general economic grounds. Whatever the previous
attitude of the Commission, the employers and the Commonwealth as
to the desirability of an industry by industry approach, “the accord of
the parties on this question seems to me to make its implementation
inevitable . . . . [I]f margins cases are to be test cases and if they are to
be argued on general economic lines, it seems reasonable to have them
considered at the same time as the basic wage.”*® Although applications
in respect of the two elements had been brought before the Commission
at different intervals, the Commission itself had come since 1961 “to
apply similar principles when fixing both aspects of the wage”.3* While
regarding an amalgamation of similar hearings into the one case there-
fore as a logical consequence, Moore J. preferred to leave a decision
upon this matter until further opportunity was available for submissions
to the tribunal, particularly if the levels of margins and the principles of
their fixation were to be in issue, until a Commissioner could participate
in the hearing. Kirby C.J. rejected Part B both on the ground of the

impropriety of applying the small increase (eighty cents) on economic
grounds which he assessed to be available, to anything other than the

36 Ibid. 241.
57 Ibid. 242.
38 Ibid. 268.
3* Ihid. 269.
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basic wage (which Moore J i

. also considered 3 relevant i i
mw.m .m_wo because he considered it to be “jg direct oommmammm_wﬂy
principles and approach of the 1961 Basic Wage decision endorsed MM

m . - .
wn Hoﬂ%%m%wnoum%:m a half per cent in the aggregated total rates. Part
rnative sought simultaneous cong; i .
: : . sideration of th
moHMam with an Eoﬁmmm.ow thirty cents in the basic wage, one mm.w MM\ w
- %Mau Mb&.m further increase of one half per cent in Hmo total of QHM
Hso.cosom Smaﬁmnw on 21 February, announced the appointment of
es: Wright J. (presiding) Gallagh,
i i . / Jallagher and Moore JJ. to d
! _oawm wEocm basic wage applications and those portions of MH
ployers’ total wage case seeking alteration of the basic wage, and

to the different benches i
. » should they desire to do i

. . . mo» u
Jomt session to take evidence and hear argument” 4 ki

%WMNM:%M HMBH.m m.oﬁ down to commence on 1 March but on the previous
mission was served with a rule pics |
5 n w nist 1ssued out of the Hj
OMHM %Mﬁmro Em.@@r@ﬁon of the employers returnable before the MMW
g ¢ High Ow:.i on the morning of 1 March. The employer
ght to test the validity of the President’s action in zon:.nmanmu Ome

missioner Winter to be a memb i i )
il er of the bench dealing with part of their

The matter was heard b
‘ Yy a Full Court comprising Barwi
McTiernan, Taylor, Menzies, Windeyer and Owen JJ. mF MM%%M&M.MM.

the Court the prosecutor’ inci
b=t utor’s principal submiss .
application for prohibition 5 D MISsions in support of the

¢ . . .
%Mwowwwwwww :w me of claims required that the Commission should
T % at total sum ought to be paid in each classification

grard N %m% of a weekly wage, it is impossible to “sever” its

® Ibid. 214.
“ Basic Wage, Marg;,

s gins and Tor, / ‘ .
2 1bid. 7. Supra n. 18, otal Wage Cases of 1966, Serial No. B1365.

i

»
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i e same

laim: that therefore the whole of its log must be ro.wa ww%wm& o

WMH_HMW of the Commission; and that m_m :ﬂ.&w:% _ﬁ rwscmmmo é,mma

i i teration s

i tive, would involve an a ) . age,
Mﬁwoﬂ%hmﬂdhsmﬁ necessarily be composed of presidential mem

only.*? n

i i without calling on counsel for the respon e
WMMMM_M Mwomwwﬂﬂwnwmmaocmq on that day gave judgment discharging

le nisi. o

QMLHQ on the same day the unions’ w:A,Q.BEownnmw m@vrﬂﬁpﬂbw NMMM
for hearing before the Commission. Hro.wnom_ A

e direction foreshadowed on 21 February, Wright J. anno ,
Bm&wu %oa _Mo 1 decided “that it is fitting that we should avail mwmwo .H,,\Mm
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available under the Act to obtain from Commissioner Winter after such
investigation as be considered necessary a report covering the changes
required in the classification structure to bring it “into accord with
present-day requirements” and the alterations of marginal rates or
additional marginal rates “justified upon the grounds of work value, the
economic considerations which have been presented to this bench, or
for any other reason™.% Wright J. then related the issue of implementa-
tion of total wage to this investigation in two sections of his announce-
ment. On behalf of the reference bench he said:

We have indicated in our reasons the extent to which we favour the
employers’ proposal for conversion of the wage structure to the
basis of a single wage but have decided to defer the question of
implementation pending further consideration of the present
structure of marginal rates and further argument.

On behalf of the President, he announced in relation to a number of
employer applications in other awards currently before the President
seeking reference under section 34 to a full bench of claims similar to
that made by the employers in the Metal Trades Award that:

the President will in the light of the foregoing announcements and
decisions defer his decision until the results of Mr Commissioner
Winter’s investigation are known, with liberty to parties to raise
any question with the President earlier should they so desire.4”

Before considering the individual reasons given by members of the
reference bench for now favouring the total wage ‘concept it is necessary
to appreciate the significance of a new provision introduced at this stage
by the Commission into the award (and subsequently into other awards).
In addition to the decision of the presidential bench to increase the basic
wage on the unions’ application by $2 per week the reference bench as
an interim order in the unions® margins application inserted a “minimum
wage” provision in the award. As a result of this order no adult male
employee could be paid as a weekly wage for working the standard
hours an amount less than $3.75 above the relevant basic wage rate (for
Victoria this meant a minimum wage of $36.45). The provision was
designed, as the Commission put it, to meet the circumstances of the
low wage earners in the bottom classifications who were in receipt of
award rates only. An employer who already paid an employee in the
lower classifications an overaward payment which took the employee’s
total remuneration for the standard hours beyond the prescribed

Bmasgémmmrmasomm&aobﬁ obligation imposed upon him by the
order.

Wright J. expressed the belief that the circumstances in which the
1966 decision had to be taken on the application for a total wage system

o

“ Loc. cit. ¢
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differed “in essential respects from those in which the earlier decisions
were made”, and, in particular, that two basic considerations led him to
the conclusion that the time was “opportune for the adoption of the

concept”.*®

The presiding judge explained the two considerations in these terms:
One of the basic considerations affecting my decision is that,
over the years, the Court and the Commission have come to regard
the same general economic considerations—such as purchasing
power of money and national productivity—as relevant to the level
of marginal rates in the fashion that they have for a very long time
been relevant to the basic wage level.
The other basic consideration which has influenced me is that, for
the first time so far as I can see, the parties have seen fit, for reasons
which to them doubtless appear sufficient, to seek simultaneous
consideration of basic wage and ‘marginal levels—a course which for
some time has obviously commended itself to individual members of
the Commission.*?
on of his judgment by observing:
an immediate change to the format of a
total wage in the Metal Trades award, but as a matter of practical
convenience I can see some advantage in deferring it pending develop-
ments on the marginal aspect following the report which we intend
obtaining from Mr Commissioner Winter, which will also give State
authorities longer notice of this Commission’s intentions.>

The decision of Gallagher J. assumed more than usual interest because
ssertion in 1964 that “the case for the retention of the basic wage
» 51 His Honour quoted this passage and then set

Wright J. concluded this secti
On merit I would favour

of his a
is beyond argument

out his position in these terms:
Notwithstanding the unequivocal statements above . . . I have

come round to thinking in 1966 that the time is now approaching

for the introduction of a total wage system. The reasons for my
change of attitude are these :—

(1) My participation in the decision reached in 1965 that there should

be annual reviews of the economy at which one bench of the
Commission should make a simultaneous determination for the
following twelve months of the basic wage and the level of margios
so far as the latter is fixed on general economic grounds.

(2) The circumstance that basic wage and margins claims have this

year been in fact heard together.
(3) The likelihood that the procedure followed this year would be

continued.

(4) The circumstance that a simultaneous hearing conveniently
enables consideration of wage rates as a whole and obviates the
necessity for separate assessments.

8 Jpid. 15. (Both quotations).

4 Loc. cit.
30 Ibid. 16.
31 Supra n. 27.
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Such historic decisions should of course be allowed to speak in full for
On total wage the Commission said

The basic wage has become a tradition in Australian wage fixation,
though it may mean different things to different people. For example,
to some it means the wage of the unskilled employee; to many more
it means the lowest wage paid in their industry. = Some regard it as
an assessment by the Commission of a family wage but such an
assessment has not for many years been undertaken or sought. For
the Commission not one of these meanings is apt, because the basic
wage is in substance defined by the Act to mean that wage or part of
a wage fixed without regard to the work upon or the industry in
which a man is employed. It is with this statutory basic wage that the
Commission has been dealing over the years.

The Commission’s basic wage has become important in three
specific ways. It has guaranteed a minimum wage to workers
under its awards, its variation has been the means of giving general
wage increases on economic grounds, and the secondary wage
structure has been built on it. It has played a significant part in
improving wage standards. Since the famous Harvester decision of
Higgins J. some 60 years ago the basic wage has served the workers
of Australia well. Tt has been the keystone of our wages system and
has had a special quality. But in our view the time has come to
overhaul our time-honoured system because a course is now open
which is more consonant with modern requirements and which at
the same time will give better protection to employees. We should
now express wages as total wages and retain the minimum concept
introduced by the Commission in July 1966.

This new approach will ensure that under our awards wage and
salary earners will annually have applied to them the increases for
economic reasons which it is common ground they may normally
expect and the increases will be applied to the whole wage instead
of only to part of the wage as at present. We are sure that in work-
value cases the fixation of total wages will bring to award-making
both greater flexibility and greater reality. The minimum wage
will give better protection to those whose needs are greatest, namely
those whose take-home pay would otherwise be below the standard
assessed by. the Commission and will give the Commission more
flexibility in assisting them because we will have more scope to give
them special consideration.

We have not taken this step lightly. In four consecutive years
the Commission has been called upon to consider applications of
one sort or another for the abolition of the basic wage and the
adoption of a total wage. The applications of 1964 and 1965 were
rejected but there was an acceptance in principle of the application
of 1966. Notwithstanding that acceptance in principle if upon
further reflection a reasonable doubt had remained as to the wisdom
of changing a long-established system those involved last year
would have been prepared to revert to earlier views. However, no
member of either bench entertains such a doubt.

We have given serious consideration to the powerful arguments
which [the unions have] advanced for the retention of . the two
elements of the wage and in particular to what [was] said about the

=
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Commission’s indication of July last that it would delay its decision
on total wage until the ultimate hearing of the margins claim under
this award. A year has passed since then; a year during which
margins were significantly increased. Appropriate notice has been
given to everyone concerned that the employers would press for a
total wage now. All this has been considered, as have all the other
submissions put. Our decision has been reached after consideration
and discussion of all matters. [The unions] tendered certain exhibits
to show some practical difficulties which might flow from the intro-
ductiont of the total wage. We have given the most serious con-
sideration to these exhibits but we feel that the genuine fears expressed
by the trade union movement will be proved to be groundless. We
are sure that with continued common sense and continued practical
approaches to award-making this Commission will produce better
results for those concerned than at present. We emphasise the fact
that this Commission retains control over the fixation of its award
rates and that it will continue to apply proper principles of wage
fixation. The new procedures will ensure greater industrial justice
to all concerned with our wage fixation. We are creating new
up-to-date fixation procedures and not changing principles of wage
assessment. ,

The Commission will be able to handle the annual review of the
total wage flexibly. An increase could be awarded as a flat amount,
as now; as a flat percentage, as in 1965; or in varying percentages,
as in Pecember 1966; or in other ways. We will not attempt to
tie the hands of future benches in this regard.

We have given consideration to the position of State industrial
laws. We can see no serious problems under State laws and in any
case we must first aim at what we consider the best results under
our own awards. If we attempted to retain any basic wages in the
Federal system for any purpose whatsoever the decision which we
make would inevitably be complicated and weakened. There will
therefore be no reference to basic wages in our awards. Although
opposition to the total wage was expressed by unions representing
Commonwealth public servants, the Commonwealth expressed no
difficulties about the introduction of the total wage. No serious
problems should arise in applying total wages in the Commonwealth
Public Service.

In summary the adoption of the new procedures will enable the
Commission to act flexibly, to ensure that economic gains are
reflected in the whole wage each year, to give more reality to its
award-making both in economic and work-value cases, and to give
proper attention to the low wage earner. It will simplify the pro-
cedural difficulties in economic cases, which would not be entirely
overcome by the unions’ agreement to simultaneous - hearings of
basic wage and margins cases. It will eliminate the present awkward
necessity for different benches contemporaneously dealing with
different parts of the wage; it should simplify the rapid and proper
spread of economic decisions throughout awards and determinations
under this Act and the Public Service Arbitration Act; and it should
put those who give and receive over-award payments in a better
position to deal with their problems.*®
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No commentator, rightly in my opinion, has accepted the judgment as a
complete reflection of the reasoning which led the tribunal to that
decision; whatever their attitudes to the ‘“‘correctness’ of the decision
these commentators, again rightly in my opinion, basically attribute the
decision to suddenly end an adjustment system which had operated for
more than thirty years to a belief on the part of the judges that such a
decision would assist in the creation of a less inflationary economic climate.
Second, as already noted, the document is incomparably short and “takes
the place of such traditional reasons for judgment as might otherwise have
been given”.*' If we are going to be confronted with mini-judgments it
is inevitable that contemplation will shift from the document itself to

what it leaves uncovered.

This is not to imply in any way that the reasons in fact given by

members of the tribunal in 1966 and 1967 were not fundamentally
important in the processes of reasoning through which those members
(other than Wright J.) came to reverse their decisions on this question
within the space of three years. Following the 1965 majority decision
to apply a general increase assessed on economic grounds to the marginal
element of award wages and, in so doing, to alter intra-marginal relativities,
the unions considered they had no alternative than to ensure that when the
Commission assembled in 1966 the applications embodying their policy as
to margins as well as the basic wage were before the Commission. The
separate judgments of 1966 and the joint pronouncement of 1967 reveal
the common element of a belief by all members of the tribunal dealing
with the matter that this existence before the tribunal of test claims
covering both elements of the wage, the likelihood of this practice con-
tinuing in the future and the recognition by the parties and the tribunal
of the relevance of general economic arguments to those claims created a
new situation warranting a change of procedure. If not actually embar-
rassed by the apparently cumbersome and unduly technical necessity for
constituting separate benches while the two elements remained in the
award, the relative elegance of having one bench to consider the whole
wage on the same grounds was clearly a powerful factor in the minds of
members of the tribunal and was so acknowledged.

The 1966 and 1967 documents handed down by the tribunal do not
indicate any other factors, common to the reasoning of members, which
would appear to have been compelling in leading them to the decision
to establish the total wage system. The above factors, alone, may well
have been sufficient to induce the 1967 decision. To put the matter no
higher however, it seems to me possible that other considerations played
some part in bringing the Commission to that decision. While it would
be idle to attempt to weight them it is certainly legitimate and probably
helpful to speculate upon these possible considerations.

¢ Serial No. B2200, 2.
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one and a half per cent increase of the total award rate to the marginal
element.®

It was obvious to any observer therefore that the 1966 proceedings
would assume a particular significance in relation to the fundamental
questions of the function of the Commission and the principles of wage
fixation to be applied in the discharge of that function. The principles
of fixation applied by Kirby C.J. and Moore J. in 1961 and 1964 reflected
a firm commitment on their part to the view that the Commission should:
place primary emphasis on its constitutional role of dispute-settlement.*
The 1965 majority on the other hand founded their judgment on the
proposition that, basically, the Commission should be concerned to
make decisions according to an assessment of their probable economic
consequences;* under this approach to award wage fixation no particular
significance was attached to movements in prices and productivity.
Before the commencement of actual proceedings in 1966 intense
interest naturally centred on the nomination of the presidential members
to deal with the applications constituting the national wage cases of that
year. Under the Act this is a matter solely within the discretion of the
President.$” Without question this interest was more than sustained by
the announcement by the President on 21 February indicating the way
in which he had chosen to exercise this discretion. Observing that his
participation in every major case since the formation of the Commission
in 1956 had limited the opportunities of discharging other important

functions of his office the President said:
I have therefore decided not to nominate myself for this year’s
National cases. In my absence I have thought it proper to nominate
for each case the three Deputy Presidents required in order of
seniority and each bench shall therefore comprise Mr Justice Wright,
Mr Justice Gallagher and Mr Justice Moore. T am conscious of
the fact that a review of competing past decisions is sought this
year but in letting the Judges in effect select themselves by seniority
I have been helped by the happy circumstance that Mr Justice
Wright the Senior Deputy President who has not been able to sit
on these cases since 1958 is available to join Mr Justice Gallagher
and Mr Justice Moore who sat on the benches of 1964 and 1965 and

were divided in opinion.®

84 Supra n. 53.
65 Supra n. 15.
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¢ circumstances take care not to make decisions

g::mroc_a5968308&03
it recognizes as a threat to it.” (1965) 110 C.A.R. 189, 257.

§7 Section 4 (1.) of the Conciliation and Arbitration Act 1904-
«“The Commission in Presidential Session”, in relation to a matter,
mission constituted by such presidential members of the Commissio
of at least three as are nominated by the President for the purposes of that matter.
-zins and Total Wage Cases of 1966, mH
1

& pasic Wage, Mar
e ae tn tha Aanchitntinn of the two her

ches.
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redominated in the majority judgment: “We
hich we consider will not be incompatible with
price stability because, in our view, d at the present time

i 1d not confer a real or lasting benefit upon wage

guarantee price stability,
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1966 (Cth) provides:
means the Com-
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i tained
This acceptance of these principles of award wage mxm:.os éwﬂmwmgao:
in a judgment which at the same time set out an unequivoca
Hn . . . . .
of the function of the Commission. The judge said:

i i ttle-
i the prevention and sett
ly function under the law is th : el
- onbwm wwmzmmmw_ disputes, with a statutory _Gcsoso.ﬂ to %mm MMMM o g
Mmoﬂ@ﬁ@ good conscience and the substantial merits o

. . . ent
This conception was developed further in the section of the judgm

i i Vernon Report:
R h 7.100 (which was written before July Gﬁmmum%m
o ﬁmam_ﬁmmmocﬁ have had no reference to the Emmaobcm 1 the
oosmoﬁowﬂ w& Wage Cases) the Committee expressed M Magsm_
wc@m Sm HMH_U#SQOE Commission has become an Eoﬁoﬂo&w bung
e e n though its statutory duty is to settle industria m_wsmmg
filace Mﬁw concerned in, or closely studied, every gener L g
EmSc_m t o%%m come before the Court or the Ooﬁgam_wwn oﬁa&:m "
%6 yoa I disagree entirely with that proposition. % rding 4
R nce and reading no more can be said om ,ﬁro om ARl
Co ox@.ojmb than that it is in fact, as in law, a émmmm o
ﬂmms wa_\mw_%z I reiterate that it is no part of my philosophy
any particular policy, economic or political. iz gt <
‘In paragraph 7.109 of the report the Committee id) e e
at pri mmﬂm@EQ should be central to the Commi s tasts
e the course of his evidence at our hearing ma . It cle
o ?WonOEEEﬁoo felt that the price mS_u::.M o_oagm www bt o
= .ﬁo “ought to be of most importance”. Iam .aﬁ ot
ﬁmam%ozbrﬂﬁmaon firstly because I think it EmonE__.m e that 018
N n mwoc& lend itself to the pursuit of any vm 6%05558
o f the fact that none of the members of the e
arasen o idence, nor Mr Robinson [counsel for the oB@oswaam
€%M8mm<% Mwwﬁbommm explanation of what price stability ¢
o
. m. 3 3
e M.oawgq 111 the Committee expressed “sympathy MMMMW
on @Mﬁw mMo m:m;. . . small increases in award wages Maoo ma ol
be p Hm ’ amﬁo :,.Hmama large ones.” 1 feel obliged %Mum to xeper
e t I have made concerning the Commonwea  xeler
Em:ooEEo:H > and “large” increases, and to mm@. the com o
r Bowﬁm mwonoboo to “regular” and “irregular E.Qommonw oy
§ mE_ﬂ Mc_o wwomcmo those words could mean mcﬁwﬁm_ o:zmooa_a.
s m to the whim of the reader. This passage is w, $0 unaccefl
et 0me lying that it puts the implementation o mbs sy
ww“wowo _w%owo SW settlement of an industrial dispute upo

stantial merits.”?

. i by Moore ).
AL B0, It come st e ) st v it by o
- &7=340. Report, excep M “In the present prr
on the subject of the Vernon I ACKeoPe itk AN o :
R i ich the employers sougit
e i the pre-eminence whicl emplo !
; e e iones Commission’s work an
ocings e Repot show i Ipful discussions of the Co _worl
e S g isti hed economists it was
A M i included two distinguis e
e o oo i derstand fully the proble
A lified as this Commission either to unde: 1 the b
e Il find solutions to them.
e el issi de by the employers
O o o o closely resemble submissions made by t nplors
R ﬁroﬁ.\m/\mm_w o%smm% _%meﬂﬂﬂa I 1«13 ﬁo..oo:Mawwowwomm submissions
Mm.u””m /mwﬁhﬂ the intermediation of the Report.”  (Ibid. 97).
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Wright J. did not dismiss a consid

eration of possible €conomic con-
Sequences as irrelevant; he demoted it

to one of a number of factors to be
arge of the fundamental dispute-

I believe that the Com
m&iimﬁmaou, must have d
decisions in the course of performing its transcendin
prescribing just terms for settlement of industrial disputes. To do
otherwise would, in my view, be reckless and irresponsible.  Such
consequences are, to my mind, one of the multitude of considerations

which we must bear in mind, and T have had regard to all those
prognosticated on behalf of parties and interveners,7#

The attitude of the judge to the gap between rates actually paid in

with his stated conception of
the function of the Commission. Wright J. dealt with this issue in two
sections of his judgment. In the section on “Average Earnings™” he
dismissed any suggestion that the Commiss;

in excess of award rates. The judge referred to certain

problems of
Interpretation inherent in the statistics and added:

So far as overtime and other forms of extra award pay are con-
cerned I am firmly of opinion that So%mnm_.ﬁo_%mc:o Somxmﬂ.on

of award rates; my view being that the function of the Commission

is to fix fair and proper rates for work, having no specified dis-

abilities, performed within the ordinary standard hours of work

prescribed by the award.?e
Referring particularly to a
by the Statistician in 0]
Commission he sajd:

I found much in this study to interest me as background material
to the problems of the Commission in the numerous cases with
which its several members must deal, but as I have said I do not
feel that average rates in fact paid assist me in the task of fixing
minimum rates, below which no employee may be paid.”?

Another section of the judgment of Wright J. considered the body of

evidence which had been bresented in the proceedings by the unions on
. _

7 Ibid. 22-23,

™ 1bid. 23,

™ Loc. ciz.

7 Loc. cit. (The judge’s o:adgm,_.mv.

more detailed survey of earnings undertaken
ctober 1965 which had been produced before the
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overaward payments. This evidence, said the judge, did not establish a
given “market value” for the various classifications because of the wide
range of payments shown to exist (including a few instances where no
overaward payments were made) and, while the evidence indicated capacity
to pay the rates shown, it did not, of itself, indicate capacity to sustain
higher rates. Wright J. then proceeded to perhaps the most significant
section of his judgment, a section in which the three related issues are

brought together:

The state of affairs revealed by the union evidence and the
Statistician’s recent survey in my view confronts the Commission
with a dilemma. As has been said by others, overaward payments
are a fact of life and part of the economic structure in which the
Commission has to function. It would be sheer naivete for the
Commission to suppose that any substantial portion of present
overaward payments will be absorbed into any increase which the
Commission may be disposed to grant. Consequently any increase
based on the evidence of overaward payments would simply start
a roundabout.

On the other hand to withhold an increase otherwise justified
would do an injustice to those who have no overaward payment.

In this condition of perplexity it seems to me that the Commission
must content itself with a plain exposition of its position within the
law. Its one and only function under the law is the prevention and
settlement of industrial disputes, with a statutory injunction to act
according to equity, good conscience and the substantial merits of
the case. From the earliest days of the federal system of arbi-
tration the tribunals have confined themselves to the prescription
of minimum rates of remuneration with encouragement rather than
discouragement of higher rates by individual or collective arrange-
ment outside the tribunal. The only experience of maximum wage
fixation emanated from Executive regulations during World War II.

Payment of wages and salaries above award minimum rates is in
my view a laudable practice and no reflection upon the tribunals
which fix the minimum rates. It may contain an element of unfair-
ness, however, because its incidence depends upon no overall plan
but upon piecemeal or random arrangements, through expediency
or even whimsical determination.

The prescription of minimum rates of pay has had the double
effect of ensuring fair wages to employees and fair competition in
the matter of wage costs amongst competing employers.

In my opinion the Commission would not be fulfilling its duty of
equity, good conscience and the substantial merits in the settlement
of the present disputes if it refrained from awarding proper increases
simply because it believed, however firmly, that overaward payments
will not be absorbed.

It cannot be too strongly emphasized that it will be the responsi-
bility of employers and the unions, and not of the Commission if
the contemplated increases are not absorbed in overaward payments,
The Commission is powerless in present circumstances to say whether
they should be absorbed or not, its function being te lay down in

JUNE 1968] Total Wage — 4n Analysis 111

:mmémamﬁroaﬂ.iscs Sﬁnms\r. i i
rates, 10r Aveap D L ich shall be paid—not the maximum

A O_“ﬁw: the attitude adopted by Wright J. to these issues the balance on

e go.rom. therefore clearly came down now on the side of the 196] d
1964 majority approach in which Moore J. had participated and to %. br
he continued to adhere.”? Commissioner Winter reaffirmed his sH MMA

The introduction of the minimum wage concept appeared to pr. id
an m:msma.ﬂo the Commission’s problems. Two dollars could be mﬂ oM_ M
to the basic wage bringing it to $32.70 (Melbourne). Fixing a ::.E.m -
Wage of $36.45 meant for the man on the lowest margin, of 90 omEMzMHM

the Commission but only if, or to the extent, that the amount of the

™ Ibid. 26. The jud o N
: 8¢ went on to express the belief “that any fajr-mj
should concede that overaward payments should bear objective Hwooﬂmmmﬂmmwwsmwﬁwm

light of the new level of mnimum wages created by the present decisions”.  (Ipid. 27)

” Ibid. 90-95. Tn this secti is j

J 5 on of his judgment dealing with princi
MM%MN&K%MM J ,Ecuamn the heading ﬁ.,Oo.zo_:ﬂosm on <<mmmo Exwmwmﬁmmwm%m %_mm@
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OSEMVNBQE. $ not been achieved anywhere in conditions of full

ssuming that wages actually paid ma incre
ur ges act 2 y have reflected incr i i
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and productivity, but should not allow itself to be o<9..oowo%nmﬂoﬂu¢ﬂmw Mww,\mﬁmﬁw

oo:nmu.w Mm U&oomam_u_.:@.
It ixes proper rates the wages drift may diminish, i i
y oper nish, in which
w%ommwwa wage justice be ensured but also, for those who wish :@MMM :%mﬂm_.n_ﬁ.vm sw.:E
Eo ,wmm% policy would become greater.” (Ibid. 95) dﬁ. ter e it
i M N t M movement of actual paid rates above award Hm.ﬂom B
S to the former the Commissioner said: S .
: 0 * “So that, as I see it, t
%MNMM mm:m MWW%W& Mwwmﬂﬂqwca %mcww mM H_rwa Commission is to Woamw%w:mwmzmowmm
. . 4 i O the latter: “Y firmly enterta; icti
%ww %hmwﬂmﬁ MM w Mu.\mmm mmmﬂﬂmm cM\. susceptible to m&:ﬁ.Bgﬂ WOH wa%mmm,ﬂmwomm%wwm”
it oo q cations Ewm 80 to questions of economic unsteadiness”.

&
& -
Two dollars was awarded by the tribunal in 1950 and again in 1041
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minimum wage was not being satisfied by o<o§<<mﬁavmwao%mro .Mwomﬁﬁ
i ial li ized. The more widesprea ,

fact of industrial life was recogmzed. . e

ic i the decision but the guarantee
the less the economic impact of e
i lower paid workers substantially depende :
L e ission declining to adjust
lected by the Commuission ;

wages would not be neg R
i i nted by movements in p

the basic wage in the manner warra eois I
ivi tantly, also, this approach ena . :

om0 1 HH.Euo_. : J., while not retracting from his 1965

cision to be given as Gallagher J., w :
MM&OEQ judgment, assessed the capacity of \&o economy as being able
to sustain an increase of two dollars in the basic wage.

If the minimum wage appeared to be the panacea it ,@mmmww MM
issi hile the basic wage remaine
anomaly for the Commission W . e eins i1
i ted to satisfy the concept o
awards since both wages purpor .  DemEie
i n should be employed. It see
e et hat, to an important extent,
interpretation to suggest that, :
pletely reasonable in | : : e T
1966 and implemente
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infini i Iving these dilemmas with whic ons
infinitely more useful in reso . . ' ool
i this view the basic wage was a :
tself to be confronted. On :
Mzm: necessary casualty and the total wage _quBHm gm ?%MMM mm mw“”
i t deliberately intro
cess of resolution than a concep :
H%%Bammmmou to meet the circumstances encompassed by the employers
application. o .
The second consideration not detailed in E.o u,wn_mBme that ME% Mﬁmw
have influenced the thinking of the OoBB_mmHBﬁ oMMm MrMmmeﬂﬂmmaB
i th Government. In a
attitude of the Commonweal . ; Jistinct
i i ition to the claim for total wage,
its previously stated oppost la 20, the O
i f opposition or support;
wealth took no firm attitude o Osit 1 In et ool
bmissions from whic] Tig .
for the Commonwealth made su Mgl
i Commonwealth Public Serv
to conclude in respect of the o) . . : )
M,MMM the introduction of total wage :mmB_Em\mSE\M M_mwoﬁ_m%m»mmw ﬁwm
i dle”.® This is not to 1mp .
few, and relatively easy to han iy et 8
TS ision i i ted merely as a reflection
sion’s decision is to be interpre . oLt
MM“MMME of the Commonwealth’s preference on this %cmm:owm HMEM
i Commonwealth removed the obstacle
the neutrality, at least, of the nonweal tace
i : t in the 1964 observatio
i tation of the total wage.implici . :
MWMMBMM Moore J. and Commissioner Winter that “at the very _QM_M
i iti basic wage must be seen agains
uestion of the abolition of 90. :
Mwwmﬁocba of Parliamentary recognition and perhaps even approval of

H 3 83
its continued existence”.

In this section it remains, very _uaom%u. to consider Eo:psamMow%MwM
the Commission introduced total wage in 1967 before the en

i Cases of 1966, Serial No. B1365, 16.
82 ic Wage, Margins and Total Wage :
=2 Wﬂw?fﬁw Total Wage Case 1964, (1964) 106 C.A.R. 683, 695-696.
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Winter enquiry despite the clear indications to the contrary in the 1966
judgments,®

Apart from the observations made on this point in the 1967 judgment
the reasoning of the Commission could have been influenced by two
related factors. First it is unlikely that the Commission expected the
Winter enquiry to be so protracted. Interim increases in margins on
general economic grounds had been awarded in December 1966 after
proceedings in which the Commission declined to accept the employers’
submission that any increases granted should only be on the condition
of implementation at that point of total wage.® Second, and parti-
cularly in the circumstances of the grant of this interim increase on general
economic grounds and the uncertainty of when the enquiry would be
brought to finality the Commission may have been disinclined to continue

for more than one year what it regarded as the anomaly of having both a
basic wage and a minimum wage in the one award.

IMPLICATIONS OF TOTAL WAGE FOR THE OPERATION OF THE
FEDERAL ARBITRATION SYSTEM®®

Broadly, the implications of the introduction of total wage can be put
into two categories—those of which it is already possible to speak with
some certainty and those which to a large extent will depend on future
decisions taken by the Commission, particularly the decision in the 1968
National Wage Case scheduled to commence in August.

Going to the first category, the obvious effect of the decision has been
to increase significantly the importance of cases seeking changes in wages
to be taken before individual members of the Commission. Until total
wage, individual commissioners or presidential members operated only
on the non-basic wage element of the award. In the overwhelming
proportion of cases therefore where changes were sought in wages on
work-value or other grounds relating to the marginal element individual

* Commissioner Winter was joined by Gallagher and Moore JJ. in the latter stages
of the enquiry in 1967 and judgment was not brought down until 11 December 1967.

® Basic Wage, Margins and Total Wage Cases of 1966, Serial No. B1748. Increases
were granted on the majority judgment of Moore J. and Commissioner Winter with
Gallagher J. holding that no increase should then be granted.

* This section is written without taking into account the possibility that the Com-
mission could move to restore the basic wage-margins award structure. This is a
matter entirely within the discretion of the Commission, the High Court on 13 December
1967 having unanimously (Barwick C.J., McTiernan, Kitto, Taylor, Menzies and
Windeyer JJ.) rejected the unions’ applications for prerogative writs directed to the
Commission to prohibit it from proceeding further in total wage orders on the ground
that the Conciliation and Arbitration Act 1904-1966 (Cth) imposed a duty on the
Commission in presidential session to fix a basic wage. See R. v. Commonwealth
Conciliation and Arbitration Commission and Metal Trades Employers’ Association
[1968] Argus L.R. 215.
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members of the Commission were dealing with the relatively minor
portion of the award wage.®

This change to a situation where the individual member of the
Commission will be making decisions as to how the whole wage should
be adjusted because of considerations applying to the work or circum-
stances of employment of the classifications before, him has coincided
with the attempt to confine the December 1967 work-value decision in
the Metal Trades Award substantially to that award. While it is too early
to say exactly how far this will be successful it is certainly true that while
the present total wage system operates the only automatic flow to other
awards of decisions made under the Metal Trades Award will be in
respect of decisions in annual national wage cases. Both the opportunity
and the necessity for individual members of the Commission to under-
take major reviews of the award wage must increase under the new
approach. This will affect the system in two ways. Congestion and
frustration will increase if the same number of Commission members is
going to be available to deal with an increased number of cases in respect
of which detailed work-value investigations are required to be under-
taken; nor ‘will an increase in the number of Commission members
necessarily avoid this problem. A second and indirect result should
emerge. With an increased responsibility devolving upon individual
unions in respect of cases taken by them before the Commission impetus
should be given to the existing recognition of the need for unions to
equip themselves with adequate research facilities. If this does happen
the quality of cases presented to the Commission will improve and the
opportunities for more significant increases in award wages will be
increased.

In a more fundamental sense it is too early to say definitively what the
effect of the total wage decision will be upon the federal arbitration system.
The answer will depend largely upon the extent to which the Commission
adheres to the most crucial sentence in the 1967 pronouncement: “We
are creating new up-to-date fixation procedures and not changing
principles of wage assessment”.® If the Commission is prepared in
fact to apply the principles of adjustment for prices and productivity
regularly each year to the whole of the operative award wage it will
become a more significant contributor to the movement of real earnings
over time than had been likely under a system of annual review of the
basic wage and reviews of margins on general economic grounds at
intervals of three or four years. If such a new approach is accompanied
by an attempt on the part of the Commission to give.a meaningful

& As at June 1967 when total wage was implemented the basic wage (six capital
cities) was 75.29% of the weighted average minimum weekly rate for adult males under
Commonwealth awards.

88 Ngrional Wage Cases 1967, Serial No. B2200, 5.
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